


International Energy Law
Review2017 Vol.35 Issue 7

Table of Contents
ISSN: 1757-4404

Editorial
“O brave new world, that has such people in’t!” Dieter Helm’s Cost of Energy
Review. 247

CHRISTOPHER CLEMENT-DAVIES

Regional Developments
Greater China 250LYNIA LAU

Turkey 251JONATHAN BLYTHE AND S. NIHAN
USLU YIĞIT

Articles
EU and US Sanctions: Legal Impact on the Russian Energy Sector 255
Examines the sanctions adopted by the EU and the US to restrict energy co-operation with Russia in
protest at its activities in Ukraine and the territory of Crimea and Sevastopol; discusses Russia's legislative
and regulatory responses to these sanctions, as well as the contractual mechanisms used by companies
to mitigate their harmful effects; and considers why Russia has not sought to challenge the validity of
the sanctions under international law.

MARIA MILYUKOVA AND DR IVAN
BUNIK

Offshore Energy Development in Disputed Maritime Waters 262
Considers whether the duties of states under the UN Convention on the Law of the Sea 1982 arts 74(3)
and 83(3) to refrain from activities that could hamper the reaching of a final agreement resolving a
maritime delimitation dispute have achieved the status of customary international law; and discusses
the options for states seeking to conduct oil exploration activities in a disputed maritime area.

ALICIA ELIAS-ROBERTS

The Concept of Human Rights and Property Rights in Natural-resource
Development 272
Examines the potential human and property rights implications of the operations of the hydrocarbon
and mineral extractive industries, including the controversies over: the ownership of natural resources;
environmental and economic damage to areas surrounding operational centres; and the cultural or spiritual
ties of local communities to these land areas; and discusses how community rights are recognised in
international, regional and domestic laws.

ISHAYA AMAZA

Book Review
FreedomofTransit andAccess toGas PipelineNetworks underWTOLaw 280MORITZ WÜSTENBERG



General Editor
Christopher Clement-Davies
Consultant
London, UK

Regional Developments
Editor
Lucille de Silva
SNR Denton
London, UK

Editorial Board
Rachel Boyd
Legal Counsel
International Energy Agency

Graham Coop
Volterra Fietta
London

Julia A. Czarniak
Skadden, Arps, Slate, Meagher &
Flom LLP
New York

Hywel Davies
Slaughter and May
London, UK

Jessica Gladstone
Partner
Clifford Chance LLP
London, UK

Geoff Hewitt
Consultant
Surrey, UK

Sean Korney
Burnet, Duckworth & Palmer LLP
Calgary, Canada

Pascal Laffont
Chief Legal Counsel, International
Energy Agency

Thierry Lauriol
Cabinet Jeantet & Associés
Paris, France

Gordon Nardell QC
20 Essex Street

Robert Pritchard
ResourcesLaw International
Sydney, Australia

Martha Roggenkamp
Professor of Energy Law University
of Groningen
Amsterdam, The Netherlands

Robert Ruddiman
Pinsent Masons LLP
London, UK

Michael Taylor
Gowling WLG (UK) LLP
London, UK

David Tennant
Dentons UKMEA LLP
London, UK

Stephen Tromans
39 Essex Street
London, UK

Graham Vinter
formerly BG Group Plc
Berkshire, UK

Justin Williams
Akin Gump Strauss Hauer & Feld
LLP
London, UK

Contributing Editors
Argentina
Omar Beretta
Beretta Godoy

Australia
Gerard Woods
Allens Arthur Robinson

Belgium
Bernard Deltour
Praetica
Belgium

Brazil
Jean-Paul Prates
Expetro—Consultoria em Recursos
Naturais

Bulgaria
Anton Krustev
Djingov, Gouginski, Kyutchukov &
Velichkov

Canada
Travis J. Allan
Partner, DeMarco Allan LLP
Toronto

Chile
Patricia Núñez
Núñez, Muñoz & Cía. Ltda.,
Abogados

Equatorial Guinea
Catarina Távora and Luis Leal
Miranda Alliance, Solege SL

Estonia
Imbi Jürgen
Glimstedt
Estonia

Germany
Prof Arnold Vahrenwald
Vahrenwald and Kretschmer

Greater China
Lynia Lau
Solicitor
HK, England & Wales
Troutman Sanders

Greece
Marina Kolia
Zepos & Yannopoulos

Italy
Rino Caiazzo
Caiazzo Donnini Pappalardo &
Associati
Italy

Lithuania
Jaunius Gumbis
Valiunas Ellex
Lithuania

Mexico
Rogelio López-Velarde
López Velarde, Heftye y Soria

Netherlands
Iman Brinkman
Pels Rijcken&Droogleever Fortuijn
NV

Norway
Inge Ekker
Bartnes Wiersholm, Mellbye &
Bech, advokatfirma AS

Portugal
Catarina Távora and Luis Leal
Miranda Alliance, Solege SL

Russia
Ivan Bunik
Timofeev, Vahrenwald & Partners
LLP

Singapore
Anjali Iyer
Anjali Iyer & Associates

South Africa
Katia Mengel
Director, Norton Rose Fulbright

Spain
Juan I. González, Partner
Uría Menéndez Abogados, S.L.P.

Turkey
Jonathan W. Blythe
Senguler & Senguler Law Office

Ukraine
Bate Toms
B.C.Toms & Co

United Kingdom
Phil Greatrex
CW Energy Tax Consultants Ltd

United States
Julia Weller
Pierce Atwood LLP



The Editors welcome contributions to the International Energy Law Review. Letters and other material should be submitted on disk,
if possible, preferably with a typescript copy, preferably on A4 paper in double-line spacing, and sent to:

The Publishing Editor, International Energy Law Review, Sweet & Maxwell, 5 Canada Square, Canary Wharf, London, E14 5AQ.

This journal should be cited as [2017] I.E.L.R.

Annual subscription (eight issues) UK: £2,425, Europe: €3,397, rest of world: £2,465 ($3,767), bound volume service: £2,785 (all
prices include postage). Back issues available.

Orders by email to: TRLUKI.orders@thomsonreuters.com.

© 2017 Thomson Reuters and Contributors

The International Energy Law Review is published by Thomson Reuters, trading as Sweet &Maxwell. Thomson Reuters is registered
in England & Wales, Company No.1679046. Registered Office and address for service: 5 Canada Square, Canary Wharf, London,

E14 5AQ. For further information on our products and services, visit http://www.sweetandmaxwell.co.uk.
Computerset by Sweet & Maxwell. Printed and bound in Great Britain by Hobbs the Printers Ltd, Totton, Hampshire.

No natural forests were destroyed to make this product: only farmed timber was used and replanted.
Each article, news item and case commentary in this issue has been allocated keywords from the Legal Taxonomy utilised by Sweet
& Maxwell to provide a standardised way of describing legal concepts. These keywords are identical to those used in Westlaw UK
and have been used for many years in other publications such as Legal Journals Index. The keywords provide a means of identifying
similar concepts in other Sweet & Maxwell publications and online services to which keywords from the Legal Taxonomy have been

applied. Keywords follow the Taxonomy Logo at the beginning of each item. The index has also been prepared using Sweet &
Maxwell’s Legal Taxonomy. Main index entries conform to keywords provided by the Legal Taxonomy except where references to
specific documents or non-standard terms (denoted by quotation marks) have been included. Readers may find someminor differences
between terms used in the text and those which appear in the index. Please send any suggestions to sweetandmaxwell.taxonomy@tr.com.
Copies of articles from the International Energy Law Review, and other articles, cases and related materials, can be obtained from

DocDel at Sweet & Maxwell’s Yorkshire office.
Current rates are: £7.50 + copyright charge + VAT per item for orders by post, DX and email.

Fax delivery is guaranteed within 15 minutes of request and is charged at an additional £1.25 per page (£2.35 per page outside the
UK).

For full details, and how to order, please contact DocDel on
• Tel: 01422 888 019.
• Fax: 01422 888 001.

• Email: trluki.admincentral@thomsonreuters.com.
• Go to: http://www.sweetandmaxwell.co.uk/our-businesses/docdel.aspx.

Please note that all other enquiries should be directed to Customer Support (Email: TRLUKI.cs@thomsonreuters.com; Tel: 0345 600
9355).

Crown copyright material is reproduced with the permission of the Controller of HMSO and the Queen’s Printer for Scotland.
EU material in this publication is acknowledged as © European Union, 1998–2017. Only EU legislation published in the electronic

version of the Official Journal of the European Union is deemed authentic.
All rights reserved. No part of this publication may be reproduced, or transmitted in any form, or by any means, or stored in any

retrieval system of any nature, without prior written permission, except for permitted fair dealing under the Copyright, Designs and
Patents Act 1988, or in accordance with the terms of a licence issued by the Copyright Licensing Agency in respect of photocopying
and/or reprographic reproduction. Application for permission for other use of copyright material, including permission to reproduce
extracts in other published works, shall be made to the publishers. Full acknowledgement of the author, publisher and source must be

given.
Thomson Reuters, the Thomson Reuters Logo and Sweet & Maxwell ® are trademarks of Thomson Reuters.



EU andUSSanctions:
Legal Impact on the
Russian Energy
Sector
Maria Milyukova
Lawyer, Timofeev, Vahrenwald &
Partners LLP

Dr Ivan Bunik
Partner, Timofeev, Vahrenwald &
Partners LLP

Economic sanctions; Energy; EU law; International
law; International trade; Russia; United States

The sanctions limiting energy cooperation with the
Russian Federation that have been introduced by the EU
and US during the Ukrainian crisis have had a significant
impact on the Russian economy and its energy sector in
particular. However, despite the absence of truly efficient
international legal mechanisms, the Russian legislative
system, as well as private entities, have developed an
idiosyncratic way to mitigate the adverse effects of the
restrictions imposed, including the use of the reciprocal
sanctions mechanism, the alteration of the case law
interpretation of the force-majeure concept, the
elaboration of the draft legislation on sub-soil use and
the alteration of contract terminology in order to ensure
formal compliance with the sanctions regime. The issues
arising from the said legislative and case-law
confrontation between the countries concerned, as well
as the prospects of its resolution, are addressed in this
article.

1. Introduction
In May 2014, disagreeing with Russia’s actions in the
Ukrainian crisis, the US, followed by the EU, Canada
and several other countries, imposed sanctions against a
number of Russian citizens and companies. The total
number of Acts passed during 2014–2017 amounts to 50
EU Decisions and Regulations and 20 acts of the US
including the acts of the President and Office of Foreign
Assets Control (OFAC).

The restrictive measures touch upon a wide range of
international relations, from diplomacy to foreign trade.
In particular, the sanctions targeting international
economic relations encompass those against individuals
and legal entities (asset freezes and travel bans), restrictive
measures transactions on the territory of Crimea and
Sevastopol andmeasures limiting exchanges with Russia
in specific economic sectors (sectoral sanctions). In the
below, we would like to outline the EU and US sanctions
imposing limits on energy cooperation with the Russian
Federation as well as their legal consequences within the
country and internationally.

2. EU Sanctions
These are imposed by the EUDecision (Ch.2 Title 5 TEU)
and Regulation containing provisions on the volume of
sanctions and their implementation by theMember States
(art.215 TFEU). Deciding on imposing sanctions, the EU
Council adheres to Basic Principles on the Use of
Restrictive Measures (Sanctions) 2004,1Guidelines on
Implementation and Evaluation of Restrictive Measures
(Sanctions) in the Framework of the EUCommon Foreign
and Security Policy 20122 and EU Best Practices for the
Effective Implementation of RestrictiveMeasures 2008.3

The major importance in the EU–Russia energy dialogue
is placed on the sectoral sanctions and restrictivemeasures
on transactions with the territory of Crimea and
Sevastopol.

2.1. Sectoral sanctions
(1) Decision 2014/512/CFSP4 (Decision 512) and
Regulation 833/20145 (Regulation 833) of 31 July 2014,
“concerning restrictive measures in view of Russia’s
actions destabilising the situation in Ukraine”, imposed
sectoral sanctions in three economic sectors (financial,
defense and energy industry).

The provisions of the mentioned acts concerning the
energy sector introduced the licensing of the sale, supply,
transfer or export of goods and technologies suited to the
oil industry for use in deep-water oil exploration and
production, Arctic oil exploration and production, or shale
oil projects in Russia as well as the licensing of services
related to the respective goods and technologies. The
transactions concluded before 1 August 2014 may be
excluded from these prohibitions.

Besides, Decision 512 (art.7) and Regulation 833
(art.11) introduced a ban on satisfaction of any claims in
connection with any contract or transaction the
performance of which has been affected, directly or

1Basic Principles on the Use of Restrictive Measures (Sanctions), available at http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010198%202004%20REV%201
[Accessed 24 August 2017].
2Guidelines on Implementation and Evaluation of Restrictive Measures (Sanctions) in the Framework of the EU Common Foreign and Security Policy, available at http:/
/register.consilium.europa.eu/doc/srv?l=EN&f=ST%2011205%202012%20INIT [Accessed 24 August 2017].
3EU Best Practices for the Effective Implementation of Restrictive Measures, available at http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%208666%202008
%20REV%201 [Accessed 24 August 2017].
4Decision 2014/512/CFSP of 31 July 2014 concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine [2014] OJ L229/13–17 .
5Regulation 833/2014 of 31 July 2014 concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine [2014] OJ L229/1–11.
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indirectly, in whole or in part, by the measures imposed,
including claims for indemnity or any other claim of this
type, if they are made by:

• entities against whom financial sanctions
were imposed;

• any other Russian person, entity or body;
and

• any person, entity or body acting through
or on behalf of one of the persons referred
to above.

Moreover, art.8 of the Regulation 833 envisages the
obligation of the Member States to lay down the rules on
penalties applicable to infringements of its provisions.
Originally imposed until 31 July 2015, the sanctions were
successively prolonged by six months to 22 June 20156

and 19 December 2016.7 Decision 2017/1148/CFSP of
28 June 2017 extended the sanctions until 31 January
2018.8

(2) Decision 2014/659/CFSP9 and Regulation
960/201410 of 8 September 2014 supplemented the
Decision 512 and Regulation 833 energy sanctions by
the prohibition of the associated services necessary for
deep-water oil exploration and production, Arctic oil
exploration and production, or shale oil projects in Russia.
Such services include drilling, well testing, logging and
completion services, supply of specialised floating
vessels.

At the same time the European legislator set forth two
exceptions to this rule:

• for the agreements concluded before 12
September 2014 or ancillary contracts
necessary for the execution of such
contracts; and

• for the services which are necessary for the
urgent prevention or mitigation of an event
likely to have a serious and significant
impact on human health and safety or the
environment.

(3) Decision 2014/872/CFSP11 (Decision 872) and
Regulation 1290/201412 (Regulation 1290) of 4 December
2014 clarified the scope of the energy sanctions.
Moreover, Regulation 1290, similarly to Regulation 960,
contains the exception for the transactions conducted in

“duly justified cases of emergency”. Such transactions
may proceed without prior authorisation, provided that
the exporter notifies the competent authority within five
working days after the transaction in question has taken
place.

Together the EU acts described have significantly
limited the European market opportunities for Russian
oil and gas companies which resulted in legal actions in
the European Court of Justice (ECJ) challenging the
Council decisions and regulations. At present, there are
several cases brought by Russian energy companies
pending (Gazprom Neft v Council (T-735/14); Rosneft v
Council (T-715/14)). The latter has a major role to play
here. On 20 October 2014, Rosneft brought an action
with the High Court of Justice (London) against HM
Treasury, Secretary of State for Business, Innovation &
Skills and the Financial Conduct Authority contesting the
EU sectoral sanctions. On 9 February 2015, the English
court, in accordance with its right granted by art.267
TFEU, filed a request for a preliminary ruling on the
validity of certain provisions of these acts with the ECJ.13

On 28 March 2017, the ECJ rendered its judgment,14

confirming the validity of the respective decisions and
regulations and the fact that the Council did not exceed
its powers by enacting them. In the court’s opinion,
neither do the EU sectoral sanctions violate the
EU–Russia Partnership Agreement 1994 since “the
importance of the objectives pursued by the contested
acts… is such as to justify the possibility that, for certain
operators, the consequences may be negative”. The court
has also addressed the scope of the right of the Member
States to give their own interpretation of certain
expressions of the EU acts in order to impose penalties
for their violation. In the tribunal’s opinion, the possibility
of the subsequent clarification by the court of such
expressions as “shale”, “waters deeper than 150 metres”,
“financing and financial assistance” used in Regulation
833 and Decision 512 does not preclude the Member
States from imposing criminal penalties that are to apply
in the event of an infringement of the provisions of the
sanctions legislation, nor is it contrary to the principle of
legal certainty. It is quite likely that this judgment will
set a precedent for the cases brought by the Russian
companies.

6Decision 2015/971/CFSP of 22 June 2015 amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation in
Ukraine [2015] OJ L157/50.
7Decision 2016/2315/CFSP of 19 December 2016 amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation
in Ukraine [2016] OJ L345/65.
8Decision 2017/1148/CFSP of 28 June 2017 amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation in
Ukraine [2017] OJ L166/35.
9Decision 2014/659/CFSP of 8 September 2014 amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation
in Ukraine [2014] OJ L271/54–57.
10Regulation 960/2014 of 8 September 2014 amending Regulation 833/2014 concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine
[2014] OJ L271/3–7.
11Decision 2014/872/CFSP of 4 December 2014 amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation
in Ukraine, and Decision 2014/659/CFSP amending Decision 2014/512/CFSP [2014] OJ L349/58–60.
12 Regulation 1290/2014 of 4 December 2014 amending Regulation 833/2014 concerning restrictive measures in view of Russia’s actions destabilising the situation in
Ukraine, and amending Regulation 960/2014 amending Regulation 833/2014 [2014] OJ L349/20–24.
13R. (on the application of OJSC Rosneft Oil Co) v HM Treasury [2015] EWHC 248 (Admin), available at CO/5379/2014, https://www.judiciary.gov.uk/judgments/ojsc
-rosneft-oil-company-v-hm-treasury-others/ [Accessed 25 August 2017].
14 Judgment of the court (Grand Chamber) of 28 March 2017 (request for a preliminary ruling from the High Court of Justice (England and Wales), Queen’s Bench Division
(Divisional Court)—UK) EU:C:2017:236, available at http://curia.europa.eu/juris/document/document.jsf?docid=189262&mode=req&pageIndex=1&dir=&occ=first
&part=1&text=&doclang=EN&cid=1827165 [Accessed 25 August 2017].
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2.2. Sanctions against Crimea and
Sevastopol
This category of sanctions was imposed by Decision
2014/933/CFSP15 and Regulation 1351/201416 of 18
December 2014 amending Decision 2014/386/CFSP and
Regulation 692/2014 of 23 June 2014 (Regulation 692).

The acts in question substantially extended the existing
restrictions which used to cover only the import ban on
goods from Crimea and Sevastopol. Particularly, it was
prohibited to sell, supply, transfer, or export goods and
technology as well as provide services in the energy sector
in Crimea and Sevastopol either by natural or legal
persons of the union or entities of the union or from the
territory of the union.

Under these regulatory provisions the “entity in
Crimea or Sevastopol” means any entity having its
registered office, central administration or principal place
of business in Crimea or Sevastopol, its subsidiaries or
affiliates under its control in Crimea or Sevastopol, as
well as branches and other entities operating in Crimea
or Sevastopol.

Article 6 of Regulation 692 contains the provision
similar to Regulation 833 art.11, forbidding to satisfy any
claims in connection with any contract or transaction the
performance of which has been affected by the sanctions
imposed, including claims for indemnity or any other
claim of this type.

On 19 June 2017 the restrictive measures against
Crimea and Sevastopol were prolonged until 23 June
2018.17

In the context of the EU sanctions against Crimea and
Sevastopol of particular interest is the so-called “Siemens
case”. On 11 July 2017, the German company Siemens
Aktiengesellschaft brought an action before Moscow
Court of Arbitration (Case No.A40-126531/2017) against
three companies: open joint stock company “Foreign
Economic Association”, “Technopromexport”, limited
liability company “Foreign Economic Association”,
“Technopromexport” and its own subsidiary “Siemens
Gas Turbine Technologies” seeking to challenge the
contract of shipment of four gas turbines to
Technopromexport, a subsidiary of Russia’s state-owned
Rostec, or to obtain their contract price of €111,8 million.
The German company also applied for interim measures
in the form of seizure of the turbines or prohibition of
their installation by Technopromexport LLC, which was
however dismissed by the court.18 Pursuant to the contract,
Siemens Gas Turbine Technologies shipped four gas
turbines to Technopromexport for a power plant to be

built in Taman, Krasnodar Region. Additionally, the
contract specifically prohibited to ship these turbines to
Crimea. The buyer also provided Siemens with written
assurances that this condition would be observed.
Nevertheless, the German company received information
that two of the turbines were delivered to Crimea by
Technopromexport LLC which bought them from the
same named JSC. The hearing on the case in the Russian
court of arbitration is scheduled for 18 September 2017.

However, the legal implications of the actions being
challenged have gone far beyond the Russian jurisdiction.
On 4 August 2017, the EU Council added three Russian
nationals and three companies involved in the transfer of
gas turbines to Crimea to the list of persons subject to
restrictive measures.19 Among the sanctioned individuals
are Andrey Cherezov, Vice Minister for Energy of the
RF, Sergey Topor-Gilka, Director General of
Technopromexport LLC, and Evgeniy Grabchak, Head
of Department in the Energy Ministry of the RF. The
companies placed under sanctions are Technopromexport
LLC, JSC Technopromexport and CJSC
“Interavtomatika” as the entities taking part in the power
plant construction in Crimea.

Besides, the German Government has called on
Siemens to explain how its turbines got diverted to Crimea
supposedly in breach of the sanctions. The company
reacted by filing a lawsuit in the Moscow Court of
Arbitration which seems to be more of an attempt to
minimise the risk of being penalised for violating the
sanctions regime, than the willingness to regain its
property. Apart from the lawsuit, 21 June 2017 the
company announced a halt in delivering power-generation
equipment to state-controlled clients in Russia and
divesting its minority interest in the Russian company,
Interautomatika, where it holds 46% of the stock.20

3. US sanctions
Pursuant to the National Emergencies Act 1976 and
International Emergency Economic Powers Act 1977 the
US President may declare a national emergency with
respect to “any unusual and extraordinary threat, which
has its source in whole or substantial part outside the
United States, to the national security, foreign policy, or
economy of the United States” and introduce restrictive
measures as well as define their scope and nature by
passing an Executive Order (EO). The Office of Foreign
Assets Control (OFAC), a USDepartment of the Treasury
division, is responsible for administration and
implementation of such sanctions.

15Decision 2014/933/CFSP of 18 December 2014 amending Decision 2014/386/CFSP concerning restrictive measures in response to the illegal annexation of Crimea and
Sevastopol [2014] OJ L365/152–155.
16Regulation 1351/2014 of 18 December 2014 amending Regulation 692/2014 concerning restrictive measures in response to the illegal annexation of Crimea and Sevastopol
[2014] OJ L365/46–59.
17Decision 2017/1087/CFSP of 19 June 2017 amending Decision 2014/386/CFSP concerning restrictive measures in response to the illegal annexation of Crimea and
Sevastopol [2017] OJ L156/24.
18Court rulings on Case No.A40-126531/2017, available at https://kad.arbitr.ru/Card/c342617c-ca37-4353-ab7c-f3b642b28565 [Accessed 24 August 2017].
19Decision 2017/1418/CFSP of 4 August 2017 amending Decision 2014/145/CFSP concerning restrictive measures in respect of actions undermining or threatening the
territorial integrity, sovereignty and independence of Ukraine [2017] OJ L203I/5–8; Regulation 2017/1417 of 4 August 2017 implementing Regulation 269/2014 concerning
restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty and independence of Ukraine [2017] OJ L203I/1–4.
20W. Boston, W. Wilkes, “Germany Questions Siemens on Equipment that Made it to Crimea”, available at https://www.wsj.com/articles/germany-questions-siemens-on
-equipment-that-made-it-to-crimea-1499881224 [Accessed 24 August 2017].
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Sectoral sanctions against Russia were introduced by
EO No.13662 of 20 March 2014.21 Subsequently, OFAC
issued four Directives imposing prohibitions on certain
specified transactions with the sanctioned entities.

Thus, Directive 2 (16 June 2014)22, following the
Secretary of the Treasury’s decision to apply EO
No.13662 to the energy sector of the RF economy,
prohibits transactions and other dealings in new debt of
longer than 90 days maturity of persons sanctioned under
the Sectoral Sanctions Identifications (SSI) List of OFAC,
their property, or their interests in property. On 12
September 2014, two companies, Gazpromneft and
Transneft, were added to the SSI List which already
included such important operators of the Russian fuel and
energy complex as Novatek and Rosneft.

Directive 4 (12 September 2014)23 prohibits exporting
by US persons of goods, services (except for financial
services), or technology in support of exploration or
production for deep-water, Arctic offshore, or shale
projects that have the potential to produce oil in the
Russian Federation. The sanctions in question target
Russian companies Gazprom, Gazpromneft, Lukoil,
Surgutneftegas and Rosneft.

The US legislation also provides for a possibility to
authorise certain types of activities and transactions that
would otherwise be prohibited under the
Ukraine/Russia-related sanctions program by issuing a
general licence (unlike the EU acts which directly
enumerate the exceptions). For example, General License
No.1A24 authorises certain transactions involving oil
derivative products, whereas General License No.2
provides for a grace period until 26 September 2014 for
winding down the existing agreements.25

On 2August 2017, Countering America’s Adversaries
Through Sanctions Act, amending the energy sanctions
regime, entered into force.26 In particular, the Secretary
of the Treasury was obliged to modify Directive 2 not
later than 60 days after the date of the enactment of the
Act, to ensure that the directive prohibits the financing
Gazpromneft, Novatek and Rosneft for longer than 60
days (instead of 90 days). Additionally, s.232 of the new
legislative act authorises the President to impose sanctions
with respect to investments that directly and significantly
contribute to the enhancement of the ability of the RF to
construct energy export pipelines. These investments also
can not be made regarding the provision of goods, leases,
or technologies providing for the construction thereof,
any of which has a fair market value of $1,000,000 or

more; or that, during a 12-month period, have an
aggregate fair market value of $5,000,000 or more. This
power may be exercised by the Head of State “in
coordination with allies of the United States”, this formula
highlighting the necessity to compromise with the EU,
theMember States of which are expressing concerns that
the US sanctions may negatively affect European
companies, e.g. those participating in the construction of
the Nord Stream 2 Pipeline across the Baltic to Germany.
At the same time s.257(a)(9) dedicated to Ukraine’s and
EU’s energy security directly provides the necessity to
oppose the Nord Stream 2 Project.

The International Emergency Economic Powers Act
1977 sets forth fines for the infringement of the sanctions.
For example, on 20 July 2017, OFAC assessed a
$2,000,000 civil monetary penalty against the oil company
ExxonMobil Corp for violations of § 589.201 of the
Ukraine-Related Sanctions Regulations prohibiting
transactions with the sanctioned persons.27 According to
OFAC, the violation consisted in signing eight legal
documents related to oil and gas projects in Russia with
Igor Sechin, the President of Rosneft OAO, and an
individual identified on OFAC’s List of Specially
Designated Nationals and Blocked Persons. The office
disregarded the fact that Mr Igor Sechin was included in
the List as an individual, rather than the Rosneft executive
body representative. OFAC concluded that the language
of the Ukraine-Related Sanctions Regulations does not
contain a “personal” versus “professional” distinction.
Above all, such interpretation is contrary to OFAC’s
official stance, expressed in frequently asked questions
(FAQ) warning against “entering into any contracts that
are signed by the SDN (Special Designated Nationals
List)” which were publicly available on the OFAC
Website in 2013 before the introduction of the
Ukraine-related sanctions.

Apart from sanctions administered by OFAC, the
Bureau of Industry and Security (BIS), a US Department
of Commerce division, may introduce additional export
control measures. Within the framework of its powers,
on 6 August 2014, BIS amended the Export
Administration Regulations to insert §746.5 (Russian
Industry Sector Sanctions) requiring a licence to export,
re-export or transfer certain goods to the RF when the
exporter knows the goods will be used directly or
indirectly in exploration for, or production of, oil or gas
in Russian deep-water (greater than 500ft) or Arctic

21EO No.13662—Blocking Property of Additional Persons Contributing to the Situation in Ukraine, available at https://www.treasury.gov/resource-center/sanctions
/Programs/Documents/ukraine_eo3.pdf [Accessed 24 August 2017].
22Directive 2 as Amended Under EO No.13662 (September 12, 2014), available at https://www.treasury.gov/resource-center/sanctions/Programs/Documents/eo13662
_directive2.pdf [Accessed 24 August 2017].
23Directive 4 Under EO No.13662 (12 September 2014), available at https://www.treasury.gov/resource-center/sanctions/Programs/Documents/eo13662_directive4.pdf
[Accessed 24 August 2017].
24Ukraine General License No.1A—Authorizing Certain Transactions Related to Derivatives Prohibited by Directives 1, 2 and 3 Under Executive Order 13662 (issued 12
September 2014), available at https://www.treasury.gov/resource-center/sanctions/Programs/Documents/ukraine_gl1a.pdf [Accessed 24 August 2017].
25Ukraine General License No.2—Authorizing Certain Activities Prohibited by Directive 4 under Executive Order 13662 Necessary to Wind Down Operations (issued 12
September 2014), available at https://www.treasury.gov/resource-center/sanctions/Programs/Documents/ukraine_gl2.pdf [Accessed 24 August 2017].
26Countering America’s Adversaries Through Sanctions Act 2017 (H.R. 3364), available at https://www.congress.gov/bill/115th-congress/house-bill/3364 [Accessed 24
August 2017].
27 The US Department of the Treasury’s Office of Foreign Assets Control Assesses a Civil Monetary Penalty Against ExxonMobil Corporation (20 July 2017), available at
https://www.treasury.gov/resource-center/sanctions/OFAC-Enforcement/Pages/20170720.aspx [Accessed 24 August 2017].
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offshore locations or shale formations in Russia, or is
unable to determine whether the itemwill be used in such
projects.28

Besides, the Committee on Foreign Investment in the
US (CFIUS) has broad powers to stop foreign investments
which pose potential threats to the country’s security.
According to the Foreign Investment and National
Security Act of 2007 (FINSA), the President based on
the results of an investigation conducted by the CFIUS
may suspend or prohibit such a transaction within 15 days
after the completion of the investigation.29 In compliance
with the authority vested in the US President and CFIUS,
the US Presidential administration is considering blocking
Rosneft from gaining control of the US-based Citgo
Petroleum Corp, which is a subsidiary of PdVSA, a
Venezuelan state-owned company. Rosneft were offered
49.9% of the shares of Citgo Petroleum as collateral for
$1.5 billion in the loans the Russian firm extended to
PdVSA in 2016. The US authorities see a threat to the
national security in the possibility for Rosneft to gain the
control over Citgo’s substantial assets on the US territory
in case of the company’s insolvency (namely, three
refineries, 48 petroleum storage terminals and nine
pipelines). The odds that PdVSA or Citgo’s will go
bankrupt in the near future are high since PdVSA has
about $60 billion in outstanding debt; the companies have
also suffered losses from the US sanctions against
Venezuela.30

4. Russian “legal response” to sanctions

4.1 Force-majeure: new or well-forgotten
old?
The EU and US sanctions raised, inter alia, the issue of
the clarification of the expression “circumstances of
insuperable force” in the Russian case law which had
been quite restrictive in terms of regarding sanctions as
force majeure until the issuance in 2015 by the Chamber
of Commerce and Industry of the Russian Federation of
the Regulations on the order of certification of force
majeure circumstances.31

According to par.3 art.1.3 of the Regulations, the RF
CCI suggested supplementing the force-majeure concept
by transportation restrictions, prohibitive measures of
states, bans on commercial operations including
operations with certain countries, because of the

introduction of international sanctions.32 This provision,
accepted by contemporary case law,33 dates back to the
jurisprudence of the Foreign Trade Arbitration
Commission of the USSR Chamber of Commerce which
in the award of 19 June 1958 on the Jordan Investment
Ltd v Soiuznefteksport case recognised as force-majeure
the order of the Soviet Ministry of Foreign Trade
prohibiting performance of the contract and the denial of
the ministry to issue a permit which had been mandatory
for Soiuznefteksport.34

4.2. Draft legislation on sub-soil use
On 16 August 2017, the Ministry of Natural Resources
and Environment presented to the government the RF a
draft Law setting forth the new order of amending subsoil
use licence agreements. The current version of art.12 of
the Law of the Russian Federation No.2395-1 “On
Subsoil” provides that the only ground for rescheduling
of the commissioning of the objects, as specified in the
respective licence agreements, is “the change in the
volume of consumption of the subsoil user’s products
owing to the circumstances beyond the user’s control”.
According to the draft Law, the licence conditions will
also be subject to alteration if circumstances arise that
are substantially different from those in which the licence
was granted. According to the ministry, such
circumstances may include sanctions imposed on the
company or its certain activities (e.g. offshore deep-water
drilling).35

4.3. Use of contractual mechanisms
In order to overcome the negative consequences of the
EU and US sanctions for large-scale projects in the fuel
and energy sector the companies involved in such projects
resort to various contractual mechanisms, particularly, to
the modification of the existing contracts.

Thus, not to stop the cooperation in the hard-to-extract
oil exploration and production in the Samara Region,
Rosneft and Statoil altered their press-releases stating
that the companies’ activities are aimed at the exploration
of Domanik sediments instead of shale oil supplies as
was said in their previous announcements. In the
press-release presented by Statoil in June 2013, the term
“shale” was changed to “limestone formation”. According
to the company’s representatives, the terminological
change was due to the geological information received

28 15 CFR 746.5—Russian industry sector sanctions, available at https://www.law.cornell.edu/cfr/text/15/746.5 [Accessed 24 August 2017].
29Foreign Investment and National Security Act of 2007, 50 USC, available at https://www.treasury.gov/resource-center/international/foreign-investment/Documents/FINSA
.pdf [Accessed 1 September 2017].
30 I. Talley, “U.S. to Block Potential RussianMove into American Energy”, available at https://www.wsj.com/article_email/u-s-to-block-potential-russian-move-into-american
-energy-1504188002-lMyQjAxMTI3MzA2MTgwMTE4Wj/ [Accessed 1 September 2017].
31 See, e.g. Moscow Arbitration Court award December 12, 2014, Case No.A40-138429/2014.
32Regulations on the order of certification of Force Majeure circumstances adopted by the Chamber of Commerce and Industry of the Russian Federation Board Decision
No.173-14 on 23 December 2015, available at: http://www.garant.ru/products/ipo/prime/doc/71210610/ [Accessed 24 August 2017].
33 See, e.g. Moscow Arbitration Court award 30 August 2016, Case No.A40-251997/2015, Moscow Arbitration Court award May 25, 2016, Case No.A40-47328/2016,
Sevastopol Arbitration Court award 15 September 2016, Case No.A84-653/2016, The Arbitration Court Saint-Petersburg and Leningrad Region Award 31 October 2016,
Case No.A56-34832/2016 etc.
34 Jordan Investment Ltd v Soiuznefteksport (Israel v USSR) award of 19 June 19 1958, reprinted in (1959) 53 Am. J. Int’l l. 800. See also: H.J. Berman, “Force Majeure
and the Denial of an Export License under Soviet Law: A Comment on Jordan Investments Ltd. V. Soiuznefteksport/Zeitschrift für ausländisches und internationales
Privatrecht” (1959) 24. Jahrg. H. 3 449–469.
35L. Podobedova, “The Ministry of Natural Resources recognized sanctions as a ground for the alteration of licenses”, available at http://www.rbc.ru/business/21/08/2017
/599a9fc99a79475710f3e2fa [Accessed 24 August 2017].
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in January 2017. Similarly, the Rosneft’s press-release
of January 2017 uses the term “low permeability silicon
and carbonate sediments pertaining to hard-to-extract
hydrocarbons”.

The use of above mentioned expressions allowed the
companies to circumvent the prohibition on shale oil
exploration and production imposed by Directive 4. Also,
the companies took into account OFAC’s interpretation
on its website, which states that the ban applies to
“projects that have the potential to produce oil from
resources located in shale formations”.36 Following
OFAC, BIS as well pointed out that shale projects include
only those which involve fracking.37 The licence
requirement does not apply to exploration or production
through shale to locate or extract crude oil or gas in
reservoirs. Interestingly, the said interpretation almost
verbatim incorporates the respective provision of
Regulation 1290 art.4a(1)(c).

4.4. International law: more questions, than
answers
Despite a wide variety of international economic dispute
settlement mechanisms, the International Law is less
efficient for Russia in combating the adverse economic
consequences of the sanctions, as compared to the national
measures, including the reciprocal sanctions of the RF
against certain sectors of the European andUS economies.

No doubt, Russia could consider applying to theWTO
Dispute Settlement Understanding as a way to protect its
interests with respect to the EU and US sanctions. On 17
April 2014, the RF submitted a communication to the
Council for Trade in Services and the Council for Trade
in Goods concerning the economic sanctions imposed by
the US President presumably in violation of GATT arts
II, VI and XI, and specific commitments undertaken by
the US which preclude the US from introducing such
measures.38 Besides, Russian authorities have repeatedly
announced the possible commencement of proceedings
in the WTO Dispute Settlement Body. However, Russia
has not yet contested the EU and US sanctions in this
organisation. It appears that if such a dispute is submitted
to the DSB Russia could argue that the sanctions
contradict a number of theWTO fundamental principles,
namely, trade without discrimination, predictability and
progressive liberalisation,39 as well as GATT art.XI
touching upon general elimination of quantitative
restrictions. On the other hand, GATT art.XXI leaves the
possibility to classify the sanctions as a “security
exception”. However, the application of this article in the
case law of the Organization mostly refers to the GATT

period (1947–1994) and reflects different opinions of the
GATT members to this issue rather than the uniform
approach of the WTO bodies. Therefore, neither the
legislative text, nor the case law allows evaluating the
applicability of art.XXI in this situation. For example,
there is no generally accepted interpretation of the
following expressions: “essential security interests”,
“taken in time of war or other emergency”. Furthermore,
it is unclear whether the rights granted under the article
may be exercised exclusively after the respective UNAct
has been adopted or it is possible to invoke its provisions
just based on the country’s obligations as a UN Member
without the need for the emergency to be confirmed by
the UN.40

To make matters worse, in 2009, Russia withdrew the
provisional application of the Energy Charter Treaty 1994,
which resulted in the impossibility for Russian energy
companies to invoke its provisions protecting their assets
in the European market.

5. Final remarks
The EU and US sanctions, being quite different in their
nature and application as well as the penalties for their
infringements, have had a considerable impact on the
Russian energy sector. Apart from the sanctions in
2014–2017 the Russian economy has experienced a
significant drop in crude oil prices and devaluation of the
ruble (Russian national currency), as well as the increase
in ruble interest rates. The combined action of these
factors triggered such adverse macroeconomic trends as
reduced access to capital, a higher cost thereof and the
decrease in national GDP (2.8% YOY in 2015, 0.2%
YOY in 2016, contrary to the IMF calculation of 1%
YOY). The slowdown of the decline is explained by
growing industrial production (+1.3% YOY in 2016),
including oil production (+2.5% YOY in 2016).41

Nonetheless, during 2014–2017 Russia and its energy
companies have developed a consistent reaction to the
restrictive measures described. The “legal response”
includes the reciprocal sanctions of the RF in other
spheres of economic cooperation, legislative activities
aimed at the creation of a regime taking into account the
interests of operators in terms of the sanctions, case law
development and other governmental and contractual
mechanisms. The efficiency of such an approach was
highlighted by Rosneft management in the company’s
annual report. It is stated that Rosneft has demonstrated
decent operations performance and managed to
successfully implement its investment projects. For
instance, the hydrocarbon replacement ratio, according

36OFAC FAQ No.418, available at https://www.treasury.gov/resource-center/faqs/Sanctions/Pages/faq_other.aspx#ukraine [Accessed 24 August 2017].
37BIS FAQs, available at https://www.bis.doc.gov/index.php/policy-guidance/faqs [Accessed 24 August 2017].
38Communication from the Russian Federation, Certain Trade Restrictive Measures Adopted by the United States, S/C/W/353, G/C/W/697 (17 April 2014), available at
http://goo.gl/yPHg4J [Accessed 24 August 2017].
39Principles of the Trading System, available at https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm [Accessed 24 August 2017].
40 See, e.g. Analytical Index of the GATT (art.XXI), available at https://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art21_e.pdf [Accessed 24 August 2017]; Decision
by the Arbitrators, European Communities—Regime for the Importation, Sale and Distribution of Bananas—Recourse to Arbitration by the European Communities under
Article 22.6 of the DSU, WT/DS27/ARB/ECU (24 March 2000), DSR 2000: V, 2237 etc.
41Rosneft Annual Report (2016), available at https://www.rosneft.com/upload/site2/document_file/a_report_2016_eng.pdf [Accessed 24 August 2017]; Rosneft Annual
Report (2014), available at https://www.rosneft.com/upload/site2/document_file/176411/a_report_2014_eng.pdf [Accessed 24 August 2017].
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to Russian classification, grew over the year 2015 to 168
% of the volume of production on the territory of the RF,
which made it possible for the company to maintain
long-term production. The company’s activities also play
a considerable role in providing stability for the Russian
economy andmaintaining the steady demand for domestic
products. Rosneft is a major consumer of goods, works

and services among Russian companies. In 2015, the
procurement of goods, works and services from third
counterparties amounted to 1.4 billion rubles.42

In the light of the above, it is, for now, impossible to
make an unequivocal conclusion on the prospects of the
“sanctions issue” resolution since the situation around
the EU and US energy sector sanctions is constantly
developing and depends on the further steps of the
interested states towards the settling the Ukrainian crisis.

42Rosneft Annual Report (2015), available at https://www.rosneft.com/upload/site2/document_file/a_report_2015_eng1.pdf [Accessed 24 August 2017].
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